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Ynen Tperboi JucuumiaiHapHoi nanatu Buwoi pagu npaBocynas
[osopyxa B.l.,, nonepeiHbO BHBYHBILIMU Ta [I€PEBIPUBIUM AUCLHUILUIIHAPDHY CKapry
CrosiHoBcbkoro  B.B. crocoBHO cyazni  JIHINpONeTPOBCBKOIO  OKPYXHOTIO
agmMiHicTpatuBHoro cyay Hikonaiiuyka C.B.,

BCTAHOBMB:

1o Bumoi paau npaBocyaas 15 sxxosTHs 2019 poky Hamiiiuuia AuCUUILIIHApHA CKapra
CrosHoBchbkoro  B.B. crocoBHo cynai JIHINpOMEeTPOBCHKOINO  OKPYXHOTO
aamiHictpaTuBHoro cyny Hikonaituyk C.B.

BigmosigHo [0 NpoTOKONY aBTOMATH30BAHOIO PpO3MOUTY CHpPaBU MIX
unedHaMu Buumioi paau npaBocymas Bia 15 xoBtHs 2019 poky BHILEBKazaHa
JUCLIUINIHAPHA CKapra 3a €EMHUM YHiKanbHUM HoMepoMm C-5343/24/7-19 nepenana
I TIonepeaHbol nepeBipky wieHy TpeTwsol AucuMnniHapHoi nanatv Buinoi paau
npaBocyaas I'osopyci B.IL.

3rino cratti 108 3axoHy Ykpainu «[lpo cyaoyctpiit i craTyc cynaiB»
AUACLIMILUTIHADHE NPOBAIKEHHS WOAO CYAAi 3AiHCHIOIOTH AUCUWIUIIHAPHI ManaTH
Buwol paau npaBocynns y nopsiaky, BuzHaueHoMy 3akoHoM YkpaiHu «IIpo Buury
pajy npaBocyaas», 3 ypaxyBaHHSIM BUMOL LbOTO 3aKOHY.

ITyakroM 1 ydacTurHM Tperboi ctaTti 42 3akoHy Ykpainu «llpo Bumy pany
npaBocylnas» nependadeHo, WO OUCLHMILTIHAPHE MMPOBAKEeHH BKIIOHA€ TMONEPEAHE
BUBYEHHS Ta NepeBipKY AUCLHNIIHAPHOI CKapri.

BianoiaHo 1o nyHkTiB 1 Ta 2 yacTuHu nepiuoi ctarTi 43 3akoHy Ykpainu «I1po
Buwy pany nmnpaBocynns», uieH [uCHUIIIIHApPHOI MNanaTH, BH3HAYEHWH g
TonepeaHbol NepeBipKU BIAMOBIAHOI AWUCUUIUTIHAPHOI CKaprd (HomNoBinay), BHBYAE
JUCLMILIHAPHY CKApTy 1 nepesipsie 11 BiANOBIAHICTL BUMOraM 3aKOHY Ta HasiBHICTBb
MmiacTaB AJs 3aJuIIeHHs 0e3 po3risay AUCHUIUIIHAPHOT CKaprd 4YH BIIMOBH Yy
BLIKPUTTI AUCLIMILIIHAPHOT CIIPABH, a 3a Has BHOCTI MiJCTaB, BU3HAYEHUX  IIyHKTaMH
1-5 yacTuHM NOepIol CTaTTi 44 UBOTO 3aKOHY, — MOBEpTac AUCUUINIHAPHY CKapry
CKap>KHHUKY.

3a pe3yabTaTaMHi BUBYEHHS Ta MePEBIPKU UCUUITIIIHAPHOT CKapryu BCTAHOBJIEHO
HaCTYyTHe.



YV  ckap3i CrosHoBchbkuii B.B. BKazye Ha NOpyWeHHS CYIIEIO
JIHINPONETPOBCBKOTO  OKPYXHOro aaMiHicTpatuBHoro cyay Hikonanuyk C.B.
MpaBOBHX HOPM M Yac po3risay cnpasnd Ne . 3a3Hayvae, WO B CYJ0BOMY
3acizanHi 5 cepnHs 2019 poky cyans npoirHopyBsajia MOTHBH MOSICHEHb,
KJIOMOTaHHs Ta BIAMOBMJACS BXXHTH 3aXOJIM JOCYIOBOrO BPEryJIOBaHHS CIIOPY PO
3abe3rneyeHHs J0Ka3iB, 1O CyNepPeuYnTh IPUCITH CY L.

Jani B ckap3i CTBEPIKYIOThCS PO ynepemkeHicTs cyani Hikonaiuyk C.B. sika,
Ha JAYMKY CKapXHHKa, 3aXUIUa€ KOpPYNUIHY CXeMy NpOTUNPaBHOIO IOPSAKY,
He3aKOHHI Aii 0ci® B ycTaHOBI, miaTpumye GiKTUBHUNA MOPSIOK B AeprKaBi Ta BHeCa
B OpilliHHI JOKYMEHTHU HerpaBAKMBi NaHi. BoHa e, BUKOPHUCTOBYE TejiePOHHE MpaBo,
He 3ale3reyye MpPaBOBUH pPeXUM pO3rNsay 3asBU, Mo30aBuja HOro npaBa Ha
edeKTUBHMH 3acid 3aXUCTY Ta HE3AaKOHHO BUpPILIMIA CTATHYTH CYA0BHH 30ip.

Ha niacrasi BHKIaJEHOro, CKapXHHK TMPOCHTb 3’SICyBaTH piBeHb (axoBOil
niarorosku cyai Hikonaiuyk C.B. Ta nputarHyrs il o AMCUMILIIHApHOL
BiANOBINAJIBHOCTI.

Buiua pana npaBocyaas 3rigHo 31 crattero 131 Koncturyiii Ykpainu, crarrero
3 3akony Ykpaind «[lpo Bumy pany nmpaBocynas» He € opraHoM HpaBOCYAns i A0 il
MOBHOBaXX€Hb HE HANEXUTHh [HUTAHHS MEPeBIPKM 3aKOHHOCTI Ta OOIPYHTOBAHOCTI
CYOBUX DIIIEHbD.

BianosinHo no crarti 124 KoHcTuTyuii YKpalHW mnipaBocyaas B YKpaiHi
30iMCHIOETBCS  BHUKIKOYHO cyaamH. JleneryBaHHs (QyHKUIH CydiB, a TakoxX
NpUBJAaCHEHH UMX (QYHKUIH IHIIMMHA OpraHaMM YM I10CaJOBHMH oco0aMu He
IOMYCKarOTbCA.

IMpu 3aificHEeHHI MpaBOCYIAs CyNAi HE3aleXHI 1 KepyloTbCS BEpPXOBEHCTBOM
npaBa (dyacthHa nepuwa crarti 129 Koncturyuii YkpaiHu).

Y BucuoBkax Ne 3 (2002) ta Ne 11 (2008) KoHcynpTaTMBHOI paiH
eBporneicskux cyanaiB o yraru Komitety MiHictpiB Pagu €Bpony 3a3HA4YE€HO, IO €
HETNPUHHATHOI MOXXJIHBICTb [MPUTSITHEHHS CYAIi 10 BiANMOBIAaIBHOCTI 3a 3JICHEHHS
CBOIX O00OB’f3KiB, KpIiM BHIMAJAKy YMHCHOrO IpaBONOPYUIEHHs Tpu 3aiHCHeHHI
cynoBux yHkuii. KoHcynbTaTHBHA pajia €BponiefiCbKUX CY/1iB HArOIOLIYE, 11O 3MICT
KOHKPETHUX CYJAOBHMX PIllIEeHb KOHTPOIOETHCS TOJOBHUM YHHOM 33 [JOTOMOIOKO
npouenyp anensnii abo nepernsay pilleHb y HaUlOHAJIBHUX CyJax Ta 3a JOMOMOIOH
[paBa Ha 3BEPHEHHs 40 €Bponeicbkoro cyay 3 npas JIOAUHU.

JucuunaiHapHe npoBaIyKeHHs 00 CY/] Ma€ 3AIHCHIOBAaTHCS 3 ypaxXyBaHHIM
KOHCTUTYLIHHOrO NPUHLMUITY HE3aNeXHOCTI CYAMIBCbKOT AiSJIBHOCTI, BIANOBIOAHO 10
SIKOTO IMCUHWILIIHAPHE [IPOBa)KEHHsI He MOXKe OYTH CIPsIMOBaHe Ha OUIHKY CyJOBUX
pillleHb CYIIiB, SIKi MOXYTh MiAJaBaTUCS KPHTULI JUIIEe ILAAXOM OCKap)KeHHH
BIIMMOBIHO 0 3aKOHY.

Sk BkazaHo y myHKTI 5 Pesomouii €Bporeiicskol acoliauii cyaaiB CTOCOBHO
curyaunil B Ykpaini B cepl nucuuniiHapHol BianoBinansHocTi cyanis (Tponxedim,
27 BepecHs 2007 poky), BIAMOBiAHA ZUCLMUIUTIHAPHA clpaBa LOAO CYIdi MOXe OyTH
BIJIKpHTa TIIBKM Y BHUIAJKaX, KOJU Maja Miclle He TiiHa 3BaHHs CYAAl [ToBeAlHKa 1 1l
HaCJIIIKH € TaKUMH CepHO3HMMH 1 >KaXJIHMBUMH, L0 MNOTPeOyIOTh Hak/JafaHHS
JAUCLUILIIHAPHUX CTSATHEHb.



VYV nyskrti 22 [Jexknapanii woA0 NPUHUMUIIB HE3aJEXHOCTI CYZOBOI BIIAJM,
npuiiHAaTol Kondepenuiero ronis BepxoBHUX cyaiB kpaiH LleHTpanpHol ta CxigHol
€sponu 14 xoBTHA 2015 poky, BKazaHo, 1110 )KONEH CYOAsS HE MOBMHEH MPHTACATUCS
00 AMCUMILUIIHAPHOT BIAMOBiN&JBHOCTI YU 3BINBLHATHCS 3a BHHECEHI HUM CYAOBI
plUIEHHSs!, OKPIM AK y pa3i rpy06oi Hea0anoCcTi Y HABMHUCHOIO MOPYILUEHHS 3aKOHY.

Ak BOatiaeTbes 3 aHaIi3y TeKCTy ckaprd CtossHoBcbkoro B.B. ocHoOBHI 1T noBoau
(GaKTHYHO  3BOASTBCA [0 HE3roAH 3  pIlUEHHAMH, YXBaJeHHMH CYIIelo
Hikonakuyk C.B.

[IpoTe, TIyMaueHHs 3aKOHY, OLIHIOBaHHA (DaKTiB Ta J0Ka3iB, Kl 3AiHCHIOIOTH
CyAAi Aist BHpiLLEHHS CIHpaBH, HE MOBUHHI OYTH NpPHBOAOM [N UMBLIBHOT abo
JMCLIMIUTIHAPHOT BIANOBINAJIbHOCTI, 32 BUHSITKOM BHUIIQJKiB 3JIOYMHHOIO Hamipy abo
rpy6oi Hexbanocti (nmyskT 66 Pexomenaauiii CM/Rec (2010) 12 KomiteTy MiHicTpiB
Papu €Bponu nep)kaBaM-ujleHaM LIOJO CYANIB: He3aleXHIiCTh, e(eKTUBHICTHL Ta
00OB’SI3KH).

Kpim Toro, y Biamosiai Ha 3BepHeHHs KoHcrutyuiiHOoro cyay PecnyOmniku
MongoBa npo HajaHHS €KCIIEpTHOrO BHCHOBKY (amicus curiae brief) crocoBHO
cratrti 307 KpuMinanpHoro koaekcy PecnyOniku Monnosa BeHeuiaHcbka KoMicid
3a3Ha4ymiiia, HIO BIAMOBIAAJIBHICTh 3a MOisJIbHICTH, NOB’A3aHY 31 3AiHMCHEHHAM
NpaBOCyaJsi, MOBHHHA HAcTaBaTH BHUKJIOYHO 32 YMHCHE BHUHECEHHS HE3aKOHHHX
pileHb, BUPOKIB, yxBal i Haka3ziB. [Ipnuyomy ¢opma BUHU MOBUHHA MaTH XapaKkTep
ymucay («malice») abo rpy6oi HeoOepe>KHOCTI.

3riiHO 3 €BPOMENUCHbKUMHU CTaHAapTaMU «Ipyda HEOOEepeKHICTh» JOCATAETLCA Y
BUMAAKY, SAKIIO: CYIAAs 0pU pPO3MIsSAi  KOHKPeTHO! crpaBH BIACTYIMHUB BiA
NOCTIAOBHOCTI JiHi, sIKOI 3a3Buhvail OOTpuMyeThes BiH abo #Horo kojeru mija dac
po3rsany noAaibHuUX cnpap (00 €KTUBHA CKJaloBa); CyAAsA He MaB Baromoi ocoOucTol
NPAYUHM AJ1s1 TAKUX Aiit (cy0’€KTHUBHA CKIal0Ba).

PazomM i3 THMM cyaai He NOBHHHI MPUTAraTHCS A0 BiANOBIATBHOCTI 3a
TJyMadeHHs Ha CBil po3cy MpaBOBOT HOPMH, 110 BiAPI3HAETbCS BiA TITyMadyeHHs! LI€T
HOPMHM Horo KoJieramu. HaBiTh KO CyQad Y CBOEMY PillIE€HHI CBIAOMO pPO3TIYMa4yHTh
HOPMY 3aKOHY TIPOTHJIEXXHO 1O il TEKCTY, [IOYATKOBOro 3HA4YE€HHs ado0 HasBHUX
NperneaeHTiB 3aCTOCYBaHHs — rOMoBHe, 1106 Le 6yno 3pobJieHO BIAKPHTO 1 Take
BiAXHJEHH BiJ MONepeaHbol MPakTHKHU 3abe3neuyBanocs HAJIEXXHO apryMeHTalll€o.

I1lig 4yac nepeBipKH BCTAHOBJIEHO, LI0 1oJiaB anensiiHy
ckapry Ha piunieHHs J[HINMpOneTpoBCHKOro OKPYXXHOTO afMIiHICTPaTUBHOIO Cyay Bif
S cepnus 2019 poky y cnpasi Ne . 3a gaHuMH €IUHOTO JEPKABHOI'O

peecTpy CynoBHX pimeHb, 17 >xoBTHs 2019 poky cynns Tperboro amnensimiiiHOro
aaMiHicTpaTuBHOro c¢yay YepeaHuueHxo B.€., mepeBipuBIIM Ha BLANOBIAHICTH
BumoraM Koaekcy aJMiHICTpaTMBHOroO CYyAOYMHCTBA YKpalHM anessuifiHy ckapry

Ha pillleHHs JIHINpONeTPOBCHKOrO OKPY>HOI0O
aJIMIiHICTpaTUBHOFO cyay Bia 5 ceprnsa 2019 poky y cripasi Ne , YXBaJIHB:
aneNsiiiHy CKapry 3aJHLIIMTH 6e3 pyxy Ta HaflaTH CKap>KHUKY CTPOK AJIA yCYHEHHs
BKa3aHWX B yXBaJli HEJIOJIKIB anesuiiiHol ckaprd, B TOMY 4McCli, 3000B’53aB HalaTH
JNIOKYMEHT, KUl NiATBEpIKYE (PakT criraTv Cyx0BOro 300py.
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Takum uymnHoM, znosBoau CrosHoBchbkoro B.B. wiomo ouinkm xmiki  cynni
Hikonauyk C.B. mig yac posrnsay crnpaBu Ne , @ TAaKOXX 3aKOHHICTh
NMPUAHATHX HEIO pilleHb (338 YMOBH YCYHEHHs He[JOJIiKiB cKapru), 6yayTh NpeaMeToM
JOCIIIIKEHHS arensuiiHoro cyay, sk Toro i mnorpebye 3aKoH.

[llo cTocyeTbcsi HeyNepemKeHiCTb, TO BOHA € KIIIOYOBOK XapaKTePUCTUKOHO
CyIal, OCHOBOIO CyNOBOTO MpOLECY i BBAXA€Thcs oueBUAHUM (dakTom. Ilpesymiiis
HeyTepeaKeHOCTI Ma€ 3HauHy Bary. Ocoba, sika 3asBIs€ IIpo YIEPeMKEHICTh, IOBUHHEA
OyTH 3aTHa JOBECTH peasibHy ab0 OYEeBUOHY BIACYTHICTh HEYNEPEIKEHOCTI Y CYAai.
AJle npocTof 3asiBU HEOCTaTHbO, HEOOXITHO HaBECTH JOCTOBIpHI Aoka3zu. OcoGucTa
oyMka abo He3rola 3 pillleHHSMHU CYZUII He € JIOKa30M YIEePEIKEeHOCTI. Y Oyab-aKoMY
BUNAAKy, MPUIYILLEHHS [OA0 YIIEPeIKEHOCTI € NPaBOBHM [TMTAHHAM, sIKe Ma€ OyTH
BHHECEHE Ha PO3MJIAN CyAy. 3a BUKJIIOYEHHSM HaJ3BU4YaiiHUX O0OCTaBHH, 3asiBa Mpo
CIIpaBXXHIO 200 MOX/IMBY yNepeHKeHICTh HE € TUTAHHSAM NMOBEIIHKHU CYJII.

Ho Toro x, Buiua paaa npaBocynis He yIIOBHOBa)XX€HA OLIIHIOBATU aHI T€, Y sIKHH
criocid cya/isi BHKOPUCTOBYE BIACHWM CYNAIBCHKHH PO3CY ITiJ Yac po3risay CIIpaBy,
aHi Te, AKHUM YUHOM BIH pOOUTH BHCHOBKM 3 MUTaHb (akTiB 1 3 MUTaHb Npasa. [lo
MOBHOBaXkKeHb PaauM He HaleXUTb IMeperisj] CYJOBHX pilleHb (BKJIIOYAO4YU
npouecyasbHi pillleHHs) 1 npolecy Ix yxBaieHHs. Lo ¢dyHKuUiro 3a3Buuall 30iHCHIOE
CynI anessLifHol IHCTaHLT.

3 aHanmizy TeKCcTy CKapru BOayaeTbesi, 1O Bci i AoBoad OydyroThes Ha
NPUAMYIIEHHAX 1 3BOAATLCS IO HE3roaH 3 mnpuitHATuMK cyaneto Hikonaiiuyk C.B.
CYIOBMMH pILUEHHSIMM, IO He MoXKe OYTH [iJCTAaBOK [AAd JMCLMILIIHAPHOL
BIZINOBIAAJIBHOCTI.

TakuMm 4uMHOM, CKapXXKHMK 3a3Hadae Juiue GpopMalibHi, 3arajbHi ¢pasy, sKi He
MICTATH BiJOMOCTEI PO O3HAKH TUCUMILTIHAPHOTO NPOCTYNKY CyAdl, NepeadaieHoro
crarretro 106 3axony Ykpaiuu «[Ipo cymoycTpiii i cTaTyc cyaZliB» Ta MOCHIAHHSA Ha
dbaxTHyHi naHi (CBIAYEHHs, JOKA3H ), L0 M ATBEPAXKYIOTh JUCLHMIUTIHAPHUH TPOCTYTOK
cynal.

YactuHow apyrowo crarti 107 3akony Ykpainu «[Ipo cymoyctpiif i craTtyc
cyanis» nepeabaveHo, 10 AUCLHILIIHApHA CKapra MoJaeThesl y NUCbMOBIH dopmi Ta
MOBHHHA MICTHTH, 30KpeMa, KOHKPETHI BiIOMOCTI MpO HasiBHICTh y MOBEAIHLI CyAal
03HaK AWCUHUILTIHAPHOrO MMPOCTYIKY, AKHI BIAMOBLAHO X0 YacTHHU nepiuoi craTtTi 106
LbOro 3aKoHY MOKe OYTH IMIICTABOIO A/ AUCUMIUIIHAPHOT BiANOBIAANBHOCTI CYaLI, a
TAKOX TIOCHJIaHHS HA (akTH4YHI JaHi (CBiOYeHHS, JOKa3{), 110 NIATBEPAXKYKOTb
3a3HAaYECHI CKapXKHHUKOM BIIOMOCTI.

BianosiaHo go nyHkTiB 2, 3 yacTiHU nepuioi ctatti 44 3akoHy YkpaiHu «Ilpo
Buuly pany mnpaBocynns» AUMCUMITIIHADHA cKapra 3ajMIIaeTbes 0e3 po3rnsaay Ta
MOBEPTAETbCS CKAPXKHUKY, SKIIO BOHA He MICTHUTh BIAOMOCTEH IIPO O3HAKH
JUCLMTTIIIHAPHOTO MPOCTYIKY CYIAI, TOCHIaHb Ha (PaKTHYHI AaHi (CBIAYEHHS, JOKa3H)
LIOK0 AUCUUIUTIHAPHOTO MPOCTYNKY CYAAL.

3a Takux o6cTaBuH AucuMmuiiHapHa ckapra CrosHoBcbkoro B.B. migmnsrae
3a/MILIEHHI0 Ge3 pOo3risay Ta MOBEPHEHHIO CKApKHHMKY Ha MifcTaBli NyHKTIB 2, 3
YacTWHH mnepuioil ctaTTi 44 3akoHy YkpaiHu «Ilpo Buiy paay npaBocyais».
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BpaxoBylouu BUIEBUKIIAIeHE, KEPYIOUHMCh CTATTAMU 42 — 44 3akoHy YKpaiHu

«IIpo Bumy pany npasocynas»,
YXBaJIHB:

aucUHTLTiHApHY ckapry CrosiHoBcbkoro Banepis BosioaumupoBHyda cTOCOBHO CyIAl
JHIIponeTpoBCHKOrO OKPYKHOrO aaMinicTpaTuBHoro cyny Hikonaituyk CsiTianu
BacuniBHU 3anMILIHTH 6€3 po3riisiay Ta IOBEPHYTH CKapXXHUKY.

YxBaJjia OCKap)KeHHIO He IIi Jisarae.

Yaen Tperboil AucunniaiHapHoi najgaTH
Buuroi paau npaBocyaas B.1. I'oBopyxa



